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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
KORY LEU ZIELKE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NO. 45283
Kootenai County Case No.
CR-2010-25052

RESPONDENT'S BRIEF

Issue
Is Zielke’s appellate claim that the district court abused its discretion by revoking his
probation and commuting his sentence to nine months in the county jail moot because Zielke has
since served his entire sentence?

Zielke’s Appeal Is Moot And Must Be Dismissed
Zielke pled guilty to possession of forged notes, banks bills, or check and the district
court imposed a unified sentence of four years, with two years fixed, suspended his sentence, and
placed him on supervised probation for four years. (R., pp.69-74.) Zielke twice violated his
probation and the district court continued his probation following each violation. (R., pp.85-86,
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135-36.) Zielke subsequently violated his probation a third time, and, on June 1, 2017, the
district court revoked Zielke’s probation, commuted his sentence to nine months in the county
jail, and granted him 29 days of credit for time served. (R., pp.161-62, 181.) Zielke filed a
notice of appeal timely from the district court’s order revoking probation. (R., pp.173-76.) He
also filed a Rule 35 motion for a reduction of sentence, which the district court granted, reducing
Zielke’s sentence by two months. (R., pp.170-71, 193-95.) On September 15, 2017, the district
court entered an order granting Zielke 35 days of “good time” credit and ordering that he be
discharged from custody on October 28, 2017. (R., p.197.)
“Mindful of the fact that [he] requested the jail time and that he has now been discharged
from custody,” Zielke nevertheless asserts that the district court abused its discretion by revoking
his probation and commuting his sentence to local jail time. (Appellant’s brief, pp.1-3.) Zielke
provides no argument in support of his claim. The issue Zielke raises is moot because, as Zielke
acknowledges, his entire sentence has already been served.
It is well established that an appellate court does not decide moot issues. “An issue
becomes moot if it does not present a real and substantial controversy that is capable of being
concluded by judicial relief.” State v. Barclay, 149 Idaho 6, 8, 232 P.3d 327, 329 (2010)
(quotations and citations omitted).
On appeal, Zielke acknowledges that “his case is moot.” (Appellant’s brief, p.3.) Indeed,
although the district court revoked Zielke’s probation and commuted his sentence to local jail
time upon finding his third violation, Zielke has since served all of the jail time and he has been
discharged from custody. (R., p.197; Appellant’s brief, p.2.) Thus, even if this Court were to
determine that the district court erred by revoking Zielke’s probation and ordering that he serve
nine months in the county jail, such a determination would have no practical effect upon the
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outcome of the case because Zielke has already served his entire sentence. Because Zielke’s
claim is moot, this Court must decline to consider it.

Conclusion
The state respectfully requests this Court to dismiss Zielke’s appeal because the issue he
raises is moot.

DATED this 19th day of March, 2018.

__/s/_Lori A. Fleming____________
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